WHEN UNWARY INSUREDS BECOME “COLLATERAL DAMAGE” IN CONCILIATION COURT

By Francis Stephens

What happens when an auto insurer pays out money to their insured and they cannot recoup those monies against the tortfeasor through the normal course of intercompany arbitration?  It is the unfortunate practice of some insurers to enlist their insureds to march into conciliation court as a named party to sue the tortfeasor.  Most standard automobile policies contain some language to this effect:

If You Have An Auto Accident Or Loss, Each Person Claiming Any Coverage Of This Policy Must Also:  Assist Us In Any Claims Or Suits.

Insurers will dangle this language over their insured’s head to ensure his or her cooperation for the march to conciliation court.  But what happens if the insured is treating for accident-related injuries and is contemplating a bodily injury claim against the same tortfeasor sometime in the future?  The answer is simple.  The practice of some insurers to force an early conciliation court action can result in prejudice to their insured by precluding the insured from bringing a subsequent third-party liability claim. This is because bringing the two claims constitutes splitting the cause of action under the doctrine of res judicata.
  

This article will discuss the remedy for setting aside the conciliation court judgment and allowing your client to pursue his or her third-party liability claim.  This article will also address what claims may lie against the insurer for engaging in a practice that is potentially fatal to the insured’s bodily injury claims.

What Is The Remedy?  Vacating The Conciliation Court Judgment
Minnesota Rule of Civil Procedure 60.02 delineates the circumstances under which a court may vacate a judgment.  The appropriate remedy is to seek vacation of the conciliation court judgment under Minn. R. Civ. P. 60.02(f).

The Minnesota Supreme Court in Jorissen v. Miller,
 addressed the issue of whether a conciliation court judgment may be vacated.  In Jorissen, the appellant had brought a conciliation court action for property damage.  Respondent counterclaimed for property damage and medical expenses.  A conciliation court judgment was entered on behalf of respondent for property damage and the judgment was paid and satisfied.  Subsequently, respondent learned his injuries were permanent and brought suit in district court against appellant for his personal injuries arising out of the motor vehicle accident.  The Jorissen court held that a party can avoid the res judicata effect of the conciliation court judgment by bringing a motion to vacate that judgment and proceeding with the subsequent lawsuit.
  The court determined that conciliation court proceedings were unique and that such a policy was compelled by the public interest.  The court stated: 

[Conciliation] courts were designed by the legislature to encourage members of the public to settle minor disputes quickly and inexpensively in an informal setting without the usual procedural safeguards and without the requirement of an attorney being present.  It is doubtful that one person out of a hundred using a conciliation court would understand that, in doing so, future claims not then apparent to them could later be barred by a decision in that court.  Thus, to encourage the continued use of conciliation courts by the public, persons who lacked an understanding of the consequences of a conciliation court decision should not be barred from subsequently bringing claims in courts of record.  To hold otherwise would be to render conciliation courts dangerous traps for the unwary. 

The policy rationale enunciated in Jorissen should apply with even more force in those cases where the insurer initiates and seeks the conciliation court judgment in an attempt to recover the money it paid its insured.  It would be fundamentally unfair to allow an insurer to pursue a conciliation court judgment for its subrogation claim but preclude the insured who was never advised of the potential res judicata effect of the conciliation court claim from pursuing his/her bodily injury claim.  

In order to support the motion to vacate the conciliation court judgment, it may be necessary to sue the insurer and engage in discovery.  In the case handled by the author, the insurer was sued and three claims adjusters were deposed regarding the filing of the conciliation court action.  Discovery showed:

1. The insurer admitted that the purpose of the conciliation court action was to recover what it had paid its insured for property damage.

2. The insurer named itself and its insured as plaintiffs.

3. The decision to file the conciliation court action was made by the subrogation department of the insurer.

4. The complaint was generated from the insurer’s claims office.

5. A subrogation examiner for the insurer filled out the information on the conciliation court complaint and signed it.  

6. The filing fee for the conciliation court action was paid by the insurer.  

7. The legal department of the insurer arranged for service of the conciliation court documents on the tortfeasor defendant. 

8. At the time of the conciliation court action, it was the policy of the insurer to name its insured as a plaintiff.

9. No one ever advised the insured of the potential prejudice in bringing the conciliation court action.

10. The insurer knew its insured was injured and treating for her accident-related injuries because it had paid PIP benefits on her behalf.

On these facts, the district court vacated the conciliation court judgment. [The brief and order are on file with MTLA.]

Are The Insurer’s Actions A Breach Of Fiduciary Duty, Thus Making The Insurer Legally Liable To The Insured?
The insurer’s actions in pursuing its own interests in clear derogation of the interests of its own insured raise the inevitable questions:  Is the insurer legally accountable to its insured?  If so, what is the measure of damages?

Although there are no cases directly on point, in Kissoondath v. United States Fire Ins. Co.,
 the court of appeals specifically held that “an ‘insurer owes a fiduciary duty to the insured to represent his or her best interests and to defend and indemnify.’”
  Kissoondath arose in the context of an insured suing his insurer for breach of good faith by failing to settle the underlying personal injury claims within the policy limits of the insured. In Kissoondath, the district court refused to grant a jury instruction describing the insurer’s duty to its policyholder as a fiduciary duty, notwithstanding the Minnesota Supreme Court’s decision in Short.  The court of appeals reversed the trial court specifically on that issue.  In so doing, the court of appeals noted that other jurisdictions agree that insurers owe policyholders fiduciary duties, citing cases from Colorado, Illinois, Washington, and Texas.  The court of appeals stated the fiduciary duty arises because: “[i]n the insurance context a special relationship arises out of the parties’ unequal bargaining power and the nature of insurance contracts which would allow unscrupulous insurers to take advantage of their insureds’ misfortunes in bargaining for settlement or resolution of claims.”

The court in Kissoondath went on to state that the fiduciary duty owed by an insurer to its insured is measured by the standard of “good faith.”

Thus, Minnesota law establishes a fiduciary standard for insurers when dealing with their policyholders.  Because an insurer stands in a special relationship with its insured, the fiduciary duty owed by an insurer should include the duty to affirmatively disclose the potential prejudice that could result from pursuing its own subrogation interests in conciliation court.  Further, an insurer should subordinate its own interests to those of their insured.  If there has been a breach of this duty; the insured should consider a claim against the insurer.  

In the case handled by the author, in addition to bringing a claim against the third-party tortfeasor who raised the res judicata defense, the client’s insurer was sued for breach of fiduciary duty for initiating the conciliation court action without advising its insured of the potential consequences. The insurer then brought a summary judgment motion arguing that the only relationship between itself and its insured arose out of the terms of the contract – the insurance policy.  In other words, the only obligations of the insurer were contained within the terms of the insurance policy.  Of course, the subject policy did not contain any provision setting forth the insurer’s fiduciary obligation to its insured. The insurer’s argument ignored the precedent established in Kissoondath. The district court agreed and denied the insurer’s motion for summary judgment.  [The brief and order are on file with MTLA.]
What is the measure of damages if the legal duty is established and you can prove a breach of that duty?  If the district court vacates the conciliation court judgment, damages may be limited to those costs, and perhaps fees, in getting the conciliation court judgment vacated.  On the other hand, if an insured is denied vacation of the judgment and is precluded from pursuing the third-party liability claim, the damages are perhaps those recoverable in the underlying third-party claim.

Conclusion:  The courts in Minnesota generally favor the vacation of conciliation court judgments when a claimant is unaware of the potential res judicata effect of that judgment on subsequent claims in district court. This should be especially true when an insurer initiates the proceeding and enlists its unwary insured to further the insurer’s subrogation interests. If, however, the district court refuses to vacate the conciliation court judgment, then an insured should turn his or her attention to the insurer and pursue the appropriate damages. 

� Black’s Law Dictionary (7th Ed.) defines res judicata as “[a]n affirmative defense barring the same parties from litigating a second lawsuit on the same claim, or any other claim arising from the same transaction or series of transactions and that could have been – but was not – raised in the first suit.  The three essential elements are (1) an earlier decision of the issue, (2) a final judgment on the merits, and (3) the involvement of the same parties, or parties in privity with original parties.”  Id. citing Restatement (Second) of Judgments §§ 17, 24 (1982).





� 399 N.W.2d 82 (Minn.1987)





� There are a number of appellate court decisions upholding the vacation of a conciliation court judgment.  See, e.g., Haukland v. Peterson, 396 N.W.2d 79 (Minn. Ct. App.1986) (Haukland held that a satisfied conciliation court judgment for property damage entered in favor of motorist who sustained property damage and personal injuries in automobile accident could be vacated more than one year after entry of judgment where, at time of conciliation court judgment, motorist’s physician believed personal injury was temporary, motorist did not know at time of judgment that she had a permanent injury, and motorist had no knowledge of possible res judicata effect of conciliation court judgment); see also, Hammer v. Soderberg, 358 N.W.2d 53 (Minn.1984) (the Minnesota Supreme Court permitted vacation of a conciliation court judgment under Minn. R. Civ. P. 60.02(6) to allow a subsequent personal injury action).





� 399 N.W.2d at 84 (emphasis added).





� 620 N.W.2d 909, 914-15 (Minn. Ct. App. 2001) (quoting Short v. Dairyland Ins. Co., 334 N.W.2d 384, 387 (Minn. 1983).





� 620 N.W.2d at 915-16; see also American Standard Ins. Co. v. Le, 539 N.W.2d 810 (Minn. Ct. App. 1995) (“The policy of insurance between the insurer and insured creates a fiduciary duty in the insurer toward its insured.”  Id. at 815 (citing 7C Appleman, Insurance Law and Practice § 4687 at 191 (1994).  The American Standard court went on to state, “Therefore, when the parties’ respective interests conflict, the insurer must subordinate its interest to that of its insured.”  Id.  (citing Appleman, § 4691 at 250) (emphasis added)).  





� Id. at 915 (quoting Arnold v. Nat’l Country Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987).





� 620 N.W.2d at 916.





